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m&UORAHDDU FOR: mxmKfr ai CmMtrmi !&£«llig*iic« 


SUBJECT; 


Tt—dam ot JbRmnation BUla (M.R. SOU and S. mo) 


1. Tliia mwmnrandnm !• for informatioai only. 

2. m«pr«»«BUtive Stkm E. Moas (0., Calif.) tetrt»doead H.R. SOU 
on 17 Fabraary 1945 to amand thm ao-callad '*bou*al»oplnf'’ aUtuta (5 U.S.C. 
22). (Rue membara Joinad Mr. Maaa and latroduead aimUar maaaaraa. 

Tbe biUa laara ralarrad to tba Gbvamment Operatt<»a Committaa and wUi 
be conaldorad by tba Xaformatien Subcemmittaa. ciudrad by Mr. Moaa. Cb: 
the same day» Senator Edward V. Long (D., Mo.), along wttb 17 co^aponsora. 
Introducad S. 1140 to amend tba inforxiiation*^ aacti<xB of tba Admlnl* 

atrativa Frecaibira Act of 1946 (5 U.S.C. 1002). Tbla bill waa rafarrad to 
tba Jodtciary CommiUoa aini will be eanaldarad by tba Adminiatratiae 
Practice and Frocadura Sobcemmittaa. cbalrad by Senator Pong. 

BackgroutMi * H. R. SOU. 

3. Over the yaara. agency heads bava auccaaafidly ctmtandad that 
thay |>osaasa wbat amounts to a conatitntlonal prlvUaga and dlscrail<Ma to 
datartnlna wbat |»apara and li^omtattao should ba edsclosed In tha public 
intarast. WbUa tbla fnrlvilage doas not extand to aubordlnatas. regulations 
limiting iba subordinataa* authority to disclose have bean issued to assure 
that tha department beads* privilege is not undermined. This aleo protects 
the subordinate Ircnn being forced to make disclosures under subpoena. 

4. Up to 1958. the most frequeidly cited audboHty for issuing such 
regulations was the so-called '^^ousukeaping'* statute. *' This statute was 
passed during Freaidant Waabington’s adccibiistratloa and granted daparteant 
beads the atdbority to issue regulations for tba administratis of their depart* 
r4ients, including ragulatlss dealing with ^'custody, use and prasarvatis of. . 
records, papers. . .appertaining’* to tna department. Independent agencies 
csstrued that this authority applied to them also. 


MlililSfiiMniS 
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htichmd bv the pr9»0, mt that thl# pxxxeU 

Tl^rlhr., in m$. the .tatuU w». ««,end«d to 
prevent it W betog need a. a ba.ls fo, Usuing reguUtlone ^Ich 

iaiormation ir mn the pahltc or llir iting the 

pttbUc. ” Thi* amendment was presaed 

by its mpw 0 rm (Congressman Moss and his Sabcommittee staff) as a 

*‘fP *««bwd of governmental information 

m the public dmnaln. h xmm rscognUsd only as a first step because: 

(a) it created no enforcible right in the public to obtain 
Government information; 

i«f*’lnfed upcm the 78 statutory authorities 
which specifically authorised information to be withheld at that 
time; and 

. ^d not deal with the question of the inherent consti> 

Wor>r..tl<m in 

‘Ift.'lf.* “* *’** *">•»*"•»« «• th. cultnWln. rf * 

an^hu 4 ?^/^ “'">“»>« «P • nattonal reiwtaiion for Congroran an Mot. 

■-iarcu««™::r“r““'^^^ 


* no.i,/*’ A* PJb’lo'Mly MUd. tho iws air..ndjr ont did not promolgato 
atUn’ot'to *’,“*’“'1 »«<o>’n'»‘lon. H. R. 5012 i. an 

atoMtolL "«* *• • 'oUow PP to th. 1958 

amendment. The three key elements of H.R. 5012 are; 

(1) to vest the public with a right to ’’public** information; 

(2) to statutorily delineate what constitutes '‘public" 
information; and 

(3) to provide legal redress for a complainant frcars whom 
such records are wrongfully withheld. 

it la,, if *• «c«hpll.h.d in th. foUowing way.: Plr.t. 

to ro’cord. and f*f ** ‘f *• *!>« poaitivo right of the public 

to r.corda and information, by proytdlng that eyery agency ehall make 

aU . it. record promptty »y.u.hle to mty pere^T^^SSTlt back, up 
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tMs rigbt hy prt^idiiig tbat a eoixifdaliiaal may gm to district C9urt to 
ordar the production of mny afenc/ record# or infortrsatioxt improperly 
withheld. The burden is placed on the agency to #u#tala it# "withholding** 
action, and provisions are made for expediting the court action. Non- 
ctnr pUance with a court order ta jumiehahle by contempt. Third, it 
dellnes what c«astlttd«# "public farfor«iatl«R*' a# all matter# not #peci- 
flcali/ excepted. By #o doing. It authorises elgM excepti^#. The 
maitera excepted are thoee that are; 

{1} specifically required by £xec^iti 1 W order to he kept 
secret in the Interest o£ the national defease or foreign policy; 

(2) rolaied solely to the Istemal personnel rules and 
practices of any agency; 

(31 speeifleaUy ea^mpted from disclosure by statute; 

(4) trade secrets and commercial or flnaaciai infom^ation 
obtained irom the imbUc and privileged or confidential; 

(5) iiderageney or Intra-agency »>em©randa or letters 
dealing solely with raatters ef law or policy; 

(hi personnel and medical Hlee and similar mattsrs, the 
disclosure of which would c^sstitute a clearly unwarranted 
lnvasi«m oi perseaal privecy; 

(7) investigatory files compiled for law enforcement 
purposes sneept to tias extent evallable by law to a private 
party; and 

(d| ctmtalned in or related to examination, operating, or 
condition reports prepared by, on behidf ai, or for the use oi 
any agency reepmislble for tl^ regulation or supervlskm of 
financial insUtuttcms* 

Fourth, to assure that non-diaclesttre by an agency shall not be based 
any authority other t ha n the eight excefdloes. Section 2 of the bill repeals 
all laws or parts of lawi inconsistent with the amsndmsnt. 

Background - S. llbO. 

7 . Up to the time of the pasenge of the Administrative Frecedure 
Act of lf4f^ (5 U. S.C. 1602), the only general statute under udiich agencies 
could pufedish regulaticme dealing with the discloeure of information was 
the "housekeeping" statute referred to earlier. With the enactment of 


3 


Approved For Release 2006/11/16 : CIA-RDP80B01676R001400030028-6 


Secti^ S ckC Pri»e«iure Actt AdyUtioBMl gww>i*l 

on 4i*closur« mxA worm •mwtortly fkr«»eri)Mi4. 

Cioviraitg . Th« Ainaiikiatrativg ProcgAw* Act of 1946 tny» 
Sown MnUorm solea o£ practtoo ao4 proegdiure tow du; 
onA (tw&«t»Jodlel«l f«a»diw> id «f e&ciea. Regulattag ageacicii l» it* 
primairy eooc«y«i hommrotp it i* a Alidttto of g*a«»»l aa4 

ao agency l» granted exeaidion from Ito acop*. To grant pibUc accot s 
to the deciatoa-making jirocoat and pollcioa being followed in the field 
of adminietratir* law, the Act contains a public biformation section 
(Section 3) reoulying certain dieclesures. These discloeures concern 
an agency's central and fiald organiMtlon, its rules, o^uaion* snd 
orders, and Its records. 

ISaclusions. The Act provifbs two general exclusion* to the 
above public Inforsaation requirements. The first ha* to do with any 
function of the United States requiring secrecy Itt the imblte interest, 
and the second wfeh any matter relatb^ solely to the internal management 
of an agency. Further exempti«ms to the disclosure rules are granted 
to opinitms and orders if for good cause thsy are to be held confidential , 
and to agency records which should he held confidential for good cause 
found with a further r^uirement that the intereeted party must be 
properly and directly cei»erned. 

1©. Senator l.ong and cridwr proponent* lor amending the public 
infom^ation secUtMs oi the Admintstratlve Procedure Act, feel that the 
Act is seriously deficient in the following respects: 

(a) There is no delimitation on what the phrase ”ln the 
public intereet" means. When exclusions are based on secrecy, 
there is no authority for reviewli^ a Federal official's inter- 
pretation of what that f^rase means. 

(b) The exempdou granted in the case of oplni<ms or 
orders because they are "required for good cause to be held 
confidential" is an almost unlimited out for oyfflclals who do 
not want to make a disclosure. 

(c} Thn oxomption granted in the case of agene / records 
provides a double-barreled looph<^e because such records can 
be held confidential "for good cause found" and the records can 
only be requested by persons "properly ami directly concerned. " 

(d) There is no remedy in. case of wrongful withholding of 
information from the public by CSovernmem officials. 
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f luu Is Ir the Sraate ifeMt ere 

i^dleleaeles i* hf tlM Se»ete'» ^M«ixr*ime j^SMge in 

the tHk deaigresa ef a similar MU by Seaator Leaf. Aire, the Mesr 
Suhcocnmlttee la the House Is fceaeatly accumulating Inform atl«» ia 
cenaectltm Sfith the pebHc iafermatiim rectien &t the Aet. 

Parpore » S. 

11. 7he changer ma4e ia the psMic Informetloe eecti^xa &$ 

the Adminiatratlve Proee^Bure Act hf S. U40 are eimiler te thoee 
ma4e by §012 in the *%ea»ekeeping'* statute. S. 1160 ir of general 

aj^pUcabillty t© all ageaeter. provider an aggHeved citlren a rertiedy 
in court, and ai^mpta irttm rcs^e e£ the ameiuiment the aexne 
eight Oovemnaesdal matters which are eieempled by H.K, §012. 

12. An iatereatiiig tide feature of S. U60 ir Sectleaa S(f|, which 
stater, "Kothing In thia rection axitbortaea withholdiim of InfortnaUmt or 
limiting the availability of records to tiw public except as epeclficall/ 
stated in this sectim. muor shall thia section be authority to withhold 
i^oraRatten fr^* COTg^ereT^ Thsin^lplled. underlining ir interpreted 
ae being a statnnent ed Congrereirand phUosoi^y that Cengrrrr, ar 
elected repreesntativee of the public, have a rlgln which ia auperior to 
that of the piddle to obtain Qovernmeut informatiMk. The provieion has 
been inserted to aaeure that the ameadmeid; would in no way dimtniah 
Ctngrere'r inlnrent right to obtain informatioa from the Executive, but 
it is not viewed aa changing the rl^ as it now esdsts. 

13. Effect on Agency * H.R. SISZ. The attem|n to make 5 tl.S.C. 

22 into a poritiW iaw'cmcer^^ of the public to taformation does 

not appear to change the Agency*# preaeid authority amd reaponaibility of 
maiataha^:^ Us general policy ^ aen*42eclosure. Agency activitlea seem 
to be clearly en«m|ded from tie provteloae of the bill by the excepdionr 
spelled ©id in die bill. By fer the most hnportant excefniem deala with 
mattera that strm **apecifieaUy exemj^d from discloaure by statute. *' 

Thua, there remain undiaturbed the proideions of the Hatiimal Security 
Act cd 194? and the CeatrAl Intelligence Agmncy Act of 1949, holding the 
X>CI “responattde for protecth^ intelligence eoorcee and method* from 
unauthorised diecloaure" and exemj^ing the Agency from ti^e **provirlons 
of any law which reguitwe the publication or dlaclosure of the organisation, 
functione, mimea, cd^eial tithia. . . “ (Sectieoie 102 (d)(3| and <6), respectively). 
As a further buffer. Executive order 10501 authorises the Agency to 
classify infomiation and material and i^ohtbUs further disremlnation 
without the approval of the originating agency or department. The bill 
excepts matters that are "specIflcaUy V 9 %virmd by Executive order to be 

kept secret ia the interest of the national defcnee or foreign policy. ** 
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14. Effgct Agency - S. 1140. Since the Agenc/has no 
quasi-judiciai or legislative authority, a« sucb» the Agenc, doe* not 
fall within the intended and practical scope of the Act- The Agenc /'s 
dealings with the public in a rule-znaking or adjudicatory capacity are 
lixuited to its own employees and its procurement activities. With 
respect to employees, the bill specifically excludes "internal Personnel 
rules and practices" and the Agency has specific statutory authority for 
non-disclosure in this area. With respect to procurement, the bill makes 
no changes in disclosures relathm; 1° i*** Agency's procurement activities. 

Conclusion. The passage of H.R. 5012 and S. U60 would 
not in any foreseeable way affect the Agency's authority to maintain it# 
present non-disclosure policy. 
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